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May 8, 2003

MarleneH. Dortch, Secretary
FederalCommunicationsCommission
Office oftheSecretary
~ 12k” Street,SW
Washington,DC 20554

Re: AT&T Corp. EmergencyPetition for SettlementsStop Payment Order
and Request for Immediate Interim Relief and Petition Of WorldCom, Inc.
For Preventionof “Whipsawing” On theU.S.-Philippines Route.
(LB DocketNo. 03-38.)

DearMs. Dortch:

This letterrespondsto the letterdatedApril 2, 2003 from Albert Haiprin, counsel
to SmartCommunications,Inc. (“Smart”) concerningamountsallegedlyowedto Smartby AT&T
and Smart’sefforts to terminatethe InternationalTelephoneServiceAgreementbetweenSmart
andAT&T.’

Smart,the largestmobile carrierin the Philippinesand a wholly ownedsubsidiary
ofthePhilippineLongDistanceCompany,hasblockedvirtually all traffic from AT&T for thepast
threemonths in retaliation for AT&T’s refusal to accept an unjustified rate increase. The
Bureau’sMarch 10, 2003 Orderaccordinglydeterminedthat Smart is engagingin whipsawingin
violation oftheInternationalSettlementsPolicy and requiresAT&T andall otherU.S. carriersto
suspendall terminationpaymentsfor switchedvoice servicesto Smartuntil thecircuitsof AT&T
andotheraffectedU.S. carriersareno longerblockedandserviceis fully restored.

Smart’sunlawfulwhipsawconductcannotbejustified by thepaymentissuesraised
by Mr. Halprin’s letter, which havenothingto do with Smart’sblockageoftraffic, andarebeing
resolvedin accordancewith normalindustry practice. Mr. Halprin also refersto Smart’sefforts
to terminateits serviceagreementwith AT&T, which similarly provide no justification for its
anticompetitiveconduct. Far from mitigating Smart’s whipsaw of AT&T, Smart’s notice of
terminationseeksto extendthat whipsawindefinitelyby preventingAT&T from terminatingany
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futuretraffic on Smart’snetwork. Smart’sattemptto continueits unlawful whipsawin this way
fails to avoid the requirementsoftheBureauOrder. TheOrderstatesthat servicemust be fully
restoredbeforethesuspensionofU.S. carrierpaymentsto Smartmaybe lifted, which requiresthe
continuationof the serviceagreementbetweenAT&T and Smart and the rescissionof Smart’s
noticeof termination.

Payment issues: Smartfails tojustify its unlawfulblockageofAT&T’s traffic for
thepastthreemonthsby raisingamountsowedfor theyears2000and 2001,which is anunrelated
matterthat is being resolvedby AT&T and Smart in accordancewith normal industry practice.
Thefactsareasfollows.

AT&T currentlyhasoutstandingpaymentsdueto Smartofmorethan $4.3 million,
of which approximately$3.7 million comprisesoutstandingpaymentsdue to Smart for bilateral
traffic exchangedbetweenAT&T andSmart for 2002andJanuary2003. Theremainingamount
of $637,786.77is for 2000 and2001. AT&T hasalreadypaid Smartmore than $4.2 million for
2000 and2001 (ofwhich approximately$1.2 million wasfor 2000and approximately$3 million
wasfor 2001). Pursuantto thenormal industrypractice,AT&T conductedits own auditsafter
Smartnotified AT&T of the outstandingamountof $637,786.77for 2000 and 2001. Basedon
those audits, AT&T has previously disputedthat amount with Smart. After further review,
however, AT&T hasdeterminedthat the above-statedoutstandingamount for those years is
correct,andhasnotified Smartaccordingly.

This situation is not unusual. It is normal for carriersto reviewtheir payments
madeand receivedand to raiseany discrepancieswith the othercarrier. Such discrepanciesare
typically investigatedandresolvedbetweentheparties.

Becausethe March 10 Orderrequiresthe suspensionof paymentsfor switched
voice servicesto Smart and otherPhilippine carriersengagingin whipsawconduct,AT&T is
prohibitedfrom making paymentto Smartofthe outstandingamountof$637,786.77for theyears
2000 and2001,just asit is alsoprohibitedfrom making paymentofthe$3.7 million dueto Smart
for the year2002and for January2003. However,AT&T will paytheseamountsto Smartwhen
it is authorizedto do so.

Termination Letter: Mr. Haiprin alsocontendsin his letter that Smarthasacted
in “compliance”with its serviceagreementwith AT&T “in connectionwith theterminationofthat
agreement,”but this retaliatoryactionis obviously part ofthewhipsawaddressedby theBureau
Order. Theletter from Smart to AT&T datedFebruary11, 2003that is attachedto Mr. Haiprin’s
lettermakesclearthatthis action, like Smart’sblockageofAT&T’ s traffic sinceFebruary1, is in
retaliationagainstAT&T’s efforts to negotiatelower terminationrates. Smart’slettercontends
that becauseAT&T is “not amenable”to its proposedrateincreaseand hasratherrequesteda
lower terminationrateof 10 cents,AT&T is “not preparedto negotiatein earnest”or “willing, in
goodfaith, to considerourbusinessperspective”andtherefore“the partiescannotmutuallyagree
on the new rates.” Smart goeson to state: “Accordingly, we have no other option but to
terminatethe InternationalTelecommunicationsServiceAgreement(ITSA) dated17 September
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1996. This will serveasour formalnoticeofterminationeffective180 daysfrom your receipt,in
accordancewith Section12 oftheITSA.”

Smart thus seeksto prevent AT&T from terminating all further traffic on its
network becauseAT&T hasactedin accordancewith the Commission’slongstandingdirection
that U.S. carriersshould “negotiatewith their foreign correspondentsaccountingratesthat are
consistentwith relevantcosttrends.” RegulationofInternationalSettlementRates,6 FCCRcd.
3552,¶1(1991). To AT&T’s knowledge,Smarthasnot soughtto terminateits agreementswith
any other U.S. carrier. Termination of the service agreementwith Smart, therefore,would
severelydisadvantageAT&T in competingagainstall otherU.S. carrierson theU.S.-Philippines
routeandcausemajorharmto AT&T.

Smart cannot escapeliability for the permanentblockage of AT&T’s traffic it
seeksto imposeby contendingthat it takesthis action in “compliance” with the termination
provisionsof its serviceagreementwith AT&T. As Smart’sFebruary11 lettermakesclear,the
intendedeffect of this action is to retaliatefor AT&T’s efforts to negotiatelower termination
ratesby preventingAT&T fromterminatingany traffic with Smartin thefuture.
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The BureauOrderstatesthat the suspensionof U.S. carrier paymentsto Smart
“will remainin effect until all affectedcircuitsof U.S. carriersare no longerblocked,and service
is fully restored.” (Order, DA 03-38, rel. Mar. 10, ¶18.) The full restorationof service
particularlyrequiresthe continuationof the serviceagreementthat Smarthasimproperly sought
to terminate. Thus, Smartmustrescindits noticeofterminationto AT&T beforethe suspension
ofU.S. carrierpaymentsmaybe lifted.

Respectfullysubmitted,

~
JamesJ. R. Talbot
SeniorAttorney
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